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ABSTRACT

In this paper, the writer attempts to describeskegive writing. He tries to point out its genefahction and its
role in human life. Moreover, the writer definegsb sorts of writings in order to give an ordineggder some idea of
these writings. The method adopted is to site aglifim text and its Arabic translation as found imbfished work.
The Arabic translation itself is followed by its @ish back translation to show the differencesha Arabic translation

from the original English text.
KEYWORDS: Moreover, English Text, Arabic Translation, ArabicArab Universities
1. INTRODUCTION

This paper is an attempt to make some observatiortbe legal texts and to facilitate and remove iguity in

legal writings to ordinary readers. It falls in ttedlowing divisions:
1. Classification of legislative provisions and exdijves.
1.1 Action Rules.
1.2 Stipulation Rules.
1.3 Definition Rules.
2. Elements features of style in legal Drafting.
3. Conclusion.

Since these writings are supposed to cover a wevelr human behavior whose limitations cannot beofaed at
the time of drafting the statute — or at any lait®e, for that matter- legal draftsmen also havattempt to refer to every
conceivable contingency. Thus, their writing doest only have to be precise, clear and unambigubus, also
all-inclusive, flexible and accommodating, in ordleat judges may exercise their interpreting cdjteds with a view to

covering eventualities not previously contemplated.

It should be pointed out that in the cases of amibés in a statute; judges have to decide in fafdhe accused
in criminal matters, as well as civil matters. Tdéfere, demonstration will be made of the featuhed make legal writing

clear and unambiguous, as well as how courts degdmst the party whose rules are ambiguous.
1. Classification of Legislative Provisions and Olgctives

It is necessary to use Gunnarsson’s (1984:19)ifitagon of the legislative provisions and theinjectives, as
reported by Bhatia (1994: 138-139)
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“1. Action rules, which are applicable to ordyset of specified descriptions of cases
and are mainly meant to impose duties arligations, to give rights, to prohibit
actions, to assign power to certain members or &®dif theexecutive or other parties,

or to statethe law or just the penalties imposed on specifimas...

2. Stipulation rules, which define the domain oplagation of a particular act or any

section of It...

3. Definition rules, which are applicable to thetiem Act and are primarily meant to

provideterminological explanation,...”

To these, another class of rules may be added parefbrmative rules, which are usually the enablitauses at

the beginning of a statute. Although strictly sgagkhey do not form part of the statute itselgytinevertheless constitute

part of the legal writing, which exists with the imebody of the statute. Besides, one must take ccoant that

Gunnarsson'’s study dealt with only one particutatuge in Sweden. Nevertheless, the classificdtmpresented actually

applies not only to statute in general, but alsotter legal documents of similar nature, suchoemracts, agreements and

the like.

Example of Action Rules

Text 1

Text 2

Translation

“Bail shall be granted unconditionally unless thathorized officer or court is of the

opinion that one or more conditions should be inggo®r the purpose of...”

S lia Yl AR LB 6 agple i (pil) L s ge s lgilad cliacy dralad) (ulse clac/ siai”
"aglax aguolid ¢ L duusle slial) Lilastl s

“Members of the Leagu€ouncil as well as members and staff of its committees wh
are specified in the by-laws shall enjoy diplomatienunity and privileges during the
course of their work.” (From the Pact of the LeagufeArab States; cited in Mansour
1965b: 273)

The parallelism between the Arabic and Englishivessis striking, despite the extra modifying clesisn the

Arabic text and the differing Subject-Predicatefauration.

Examples of Stipulation Rules

Text 3

“Upon agreement as signified by acceptance of thigeement by the warehouse
employees and the Ingleburn warehouse, signatural se attached hereto and the
terms and conditions of this Agreement shall appre from subject only that the
wage increase shall be paid from the first full meyiod after the date of Agreement.”
(Section 21 of an Industrial Agreement between Kiags Ltd and National Union
Workers; September 1995.)
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Text 4
W () 138 g o g Gt S A o il o T plsie ] 4 Lan g s ol 53 s 6 sl Jin ki
"Iflgiail o5 po  9ildS 3d1y g L gl

Translation

“This Act shall be published in the official gazetind shall become effective from the
day following the publication date. This Act shadl stamped with the state seal and be

implemented as an Act of the state.” (Article Sednble, Egyptian Bequest Tax Act.)

Here again, the similarities in the function of thgt are noticeable. Another noticeable featuria@Arabic text,
is foreshadowed earlier, the erratic nature of lpowctuation marks are employed. There is no folb $h the Arabic text
to separate the two sentences, which make up ttigélras in the translation 4 the question marthatend of the Article
is very unjustified. Other articles in the same Antl in exclamation marks, a series of dots, oplsimo punctuation at
all. Although it is possibly inappropriate to makssumption without substantiation, lack of apprtémiaof the role of

punctuation that borders on recklessness.

Examples of Definition Rule
Text5

“In this Act, except in so far as the context objgget-matter otherwise indicates or requires:
e Applicant includes a cross-applicant;
« Appointed day means the dagpointedand notified under section 2(2);
e De facto partner means:

* Inrelation to a man, a woman who is living or Haed with a man as his wife onb@na fidedomestic basis

although not married to him; and

* In relation to a woman, a man who is living or Haged with a woman as her husband orbena fide
domestic basis although not married to her; ...” (88t 3.(1) De Facto Relationships Act 1984; NSW.)

Text 6
" Ae puin por ) Aol o Lnadl] ) 0 228D Gl callae (53 SS9 0 53 (32T o8 (5 g )"
Translation

“A claim is the right to which any applicant shdlé entitled to bring to the court for
decision.” (Article 7, Lebanese Act of Civil Prodéegs.)

It has been noticed that whilst some definitioresutonstitute an important feature of English s¢stand occupy
a specified position in them, namely at the begigrof the statute itself, definitions in Arabic tsit@s are much less in
number and could occur any where in the text. @ adso is the fact that whilst the majority ofidé@fon rules in English
statutes are meant to provide terminological exatlan, those in statutes in other languages (sachrabic) go beyond
this objective and are treated as “the law itgmit tourt” (South Wales 1981: 109; cited in Bhdi®®94:139). In describing

these rules, South Wales was referring to clawseish specify, for instance, how a particular offeris defined and what
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conditions have to be satisfied for it to be arenfle. An example of definition rules that can lessified as “the laws

itself tout court” can be cited from Articles 50caB2 of the Lebanese Act of Civil of Proceeding 3:98
s sall o ) Cing ey v el daas call ) () aasd) 45 o s SS 58 £ L) —50 5L
iy f lgh s 5l daSlaall Ligilh e (o) (A puasl) 40 gy i SS 8 sa Y] @ddll — 52 6ole
Ly

Back Translation

Article 50 - Defense is any argument resorted tothyy respondent to dismiss the
claimant’s claim due to the invalidity of such chafollowing the investigation of rights

at issue.

Article 52 — procedural defense is any argumenbriesl to by the respondent to

announce the illegality, lapse or stay of procegdin

Thus, Definition rules in the above examples areamdy calculated to improve comprehension of e, Ibut
constitute an integral part of the law. Performatiules, on the other hand, abound in both Englisth Arabic legal
writing texts. They have the effect of performingrerely stating, such as the following examplarfrine Lebanese Act

of Civil Proceedings 1983:

Text 7
Losgend i) )"
st e Sl _
(e L] sl so laes) (G Ao sSal) ein) 1982/ I/ 7 G0 )5 8BAB6 23 5l e oL )
,1983/521 06 831048 ) o536l 22aall
AL (5 g il 5 L] us g -
el iy o) e £l -
98I Gl o] ol e Ll 0 30 5 )
il Lo
| SV o s sall Ly (58 pall iy $bitl) 2 i g g dpiall CilaSlall Jpn] 5 pilE jaay — Y] soLall
" - Lldl) solall
Translation

ThePresidenbf the Republic
Pursuant to the constitution;

In accordance with Act 36/82 of 17. 11. 1982, coirfg on the government the right
to make legislative decrees, as extended by A881df/21. 5. 1983;

Further to advice from the State Consultative Calync
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Pursuant to suggestion of the Minister for Justiaed
Further to the approval by the Council of Ministens 24. 8. 1983;
Decrees as follows:

Article 1. The Civil Proceedings Act shall [herebgg promulgated and become

effective as ordered in the text appended to tagidlative Decree.
Article 2. ..."

In this example, the President is not only stating, he is also performing an act; namely, the pigation of an
act making it effective. This performative clausdl wontinue its role until another Legislative Dee of a similar
performative nature annuls it. Other features, Wihie apparent in this example, include the lenfithe sentence, special
layout, preoccupation with details and accurate ersfcing. An equivalent for the portmanteau word
(hereby, in the Translation) is not in the origiahbic text, and performativity is instead estsiiid by the use of the
present tense of performative verbs such as ‘deciberees’, ‘resolves’, ect. Another example effermative English in
legal texts is to be found in the justices’ senteg@hrase ‘You are hereby convicted and sentetwed of imprisonment.
The prisoner may be removed’. As soon as the seatdas been uttered the status of the accused gosdean

instantaneous transformation, which makes himsopsgr forthwith.
2. MODIFIERS AS PRECURSORS OF RULES OF LAW

Modifiers, or qualifications as Bhatia (1994:14)Ilsahem, are the essence of legal writing. Mogjfiskative
provisions are extremely rich in qualification insens within their syntactic boundaries, and thepd to make the
provisions extremely restricted. In fact, witholiese qualifications, the legislative provision wilk taken to be of
universal and it is very rare that a rule of lawfsiniversal application. Moreover, these quadifions seem to provide the
essential flesh to the main proposition without athprovision will be nothing more than a mere alesim, of legal
significance. Moreover, these qualifications makevjsions more precise and clear, and they can pt@rambiguity if
they are not placed judiciously. Aesthetics andj@i¢ style are sacrificed in legal texts for thkesaf clarity. The writer
notes that the insertion of qualifications at tlenps exactly intended by the legislator means $lyatactic discontinuities
frequently occur in legal writing, and only rarety any other genre. This adds to the complexitpmfalready complex
syntactic character of the legislative sentence eaukses serious psycholinguistic problems in thlecgssing of such

provisions, and consequently in the translatiothem:;

“So far as qualification insertions are concernéegal draftsmen do not consider any
phrase boundaries sacrosanct, be it a verb phrasa noun phrase, binomial phrase

or even a complex prepositional phrase.” (Bhati®49148)

Bhatia gives examples of noun phrases, binomigg#® and complex prepositional phrases, which aders

continuous with such qualifications, the like ofielhare very rare in Arabic legal texts.
2.1 Binomials and Multinomial

Another feature that is very common in English ldggat is the frequent use of binomials and multmal, which

may be explained, as already stated, in termseofiffsire to achieve a high level of precision. Bired and multinomial
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expressions are "collocations of synonyms or ngaorsyms” (Emery 1989: 9) or sequences of "two oreneords or
phrases belonging to the same grammatical catelgaving some semantic relationship and joined byesaeyntactic

()

device such as 'and' or 'or' “(Bhatia 1984: 90) Tdilowing text represents the first registerece®®f Grant of land in
New South Wales in Australia given to ex-conviclieth James Ruse, and was signed by Governor ARhillip. It is
reproduced here because of its historical valuevels as its richness in the various features of IEhglegal texts,

including the use of several binomials and one imahial:
Text 8

“Whereas full_power and authoritfor granting lands in the Territory of New South

Wales, to such persons as may be desirous of begmeitlershereinis vested in me,
his Majestys Captain General and Governor in Cltie& over the said Territory and
its Dependencies, by His Majestys Instructions utide Royal Sign Manual Bearing
date respectively the twenty fifth day of Apriledhousand seven hundred and twenty
fifth day of April, one thousand seven hundred eigity seven, and the twentieth day

of August, one thousand seven hundred and eighéy ni

In pursuance of the power and authoritgsted in me aaforesaid | do by these

Presents give & grantor ever Thirty Acres of Land, in One Lot, to bswn by the
name of Experiment Farm, laying on the south ofBherack Ponds at Parramatta,
the said Thirty Acres of Land to be had & hblgdhim the said James Ruse, His Heirs

and Assigns, free from all Fees, Taxes, Suit Rrdther acknowledgementfr the

space of Ten years, from the date of these pregeatgded that the said James Ruse,
His Heirs or Assigns, shall reside within the sagéh@roceed to the Improvement &
Cultivationthereof, such Timer as may be growing or to grbereafterupon the said
Land, which may be deemed fit for Naval Purposedet reserved for the use of the
Crown; & paying an annual Suit Rent of One Shillafter the expiration of the Term

or Timeof ten years before mentioned.

In Testimonywhereof | have hereunto set my Hand & the Seal of the Territory at
Government House, Sydney, this day of Februaryha ytear of our Lord One

Thousand seven hundred & ninety.” (underlines aold lare mine.)

Apart from the seven binomials and one multinorfimlderlined), the use of portmanteau type wordédjbare
also noted in this text, together with the elabortae of capitalization, sometimes haphazardlyhaeaessarily, perhaps as
a means of added formality and /or referentialitgsland precision. In some instances, these binisrhiave been found to
be of deferring rather than similar natures: ‘diyeor indirectly’, ‘Bought or sold’, ‘in cash onikind’ and so forth. Some

others are of a more complex nature, for instaaoghating from this provision or relating to thgulations’.

Since the use of binomials in English legal tegtsalculated to create universality of applicatidw, corollary is
that any translation should aim to create an edgivainiversality through the proper positioningsath expression in the
translated text. Of note is that Arabic is a larggughat readily accepts this feature. Indeed, bialsmand multinomial

abound in all Arabic texts, almost without exceptioncluding legal texts. It could be that stylistechniques in Arabic
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Types of Legal Texts 7

require more generous use of binomial, such asoimrnplistic, literary and religious registers tham English

(Qadi 1987: 67. Quoted in Emery 1989:45). Readéwsrabic are sometimes ‘put off’ by the frequenews binomials,
which are sometimes nothing but very close synomgimish add nothing much to the meaning. While ghisctice can be
understood in some genres as a tool of enhancimgéisthetics of the text, in many other instantesn simply be
nothing more than futile tautology. It may well Heat the practice perhaps echoes “a more floritiezastyle of the

language” (Emery 1989; p.9).

The Arabic text, which will follow, is a legal doment that belongs to legal formularies group. It waitten by a
drafter in the city of Safad, in north Palestinaridg the Ottoman rule, shortly after 1850.It ha= selected for two
reasons, one it belongs to a period not too loter #ie English deed of grant reproduced above.otther, it is one of the
very few such Arabic documents to survive from thatiod. The manuscripts are kept at the Univexsityeeds and were
investigated by Ebied and Young (1976).

Text 9

Ol 38 5 oo gl &1 Yl Siaio U 5 Lo (il 5006 A/ Ling 25 4 58 5 pubansi i g5 o pa cusns”
LYl g il (o 4l 0 8 Gy e of il olyf oling — il aall 18 ol 36 licaslly g smal)
Labls Lo i bnina oy sioaall il ) 5S3al) i) oling 1355 138 dua g g Jalaiall Zuilhaled) G )
Calll dia Livadiy alSa Y] 5 adi daim g p MYl ps b dlas Y5 gy Y olad Yy 48 Loy Y [nas Lule
s ol LaS Ly i el y jaell (g pLtl] [She ) €500 liaasl] s aal g palae (o8 52n ] g ddasd o 5 ol
oS5 e Yy Sl pil) o |y anll Jis Sle S pe Liied [l 4ied Ul 28y | 00508
ks

Following is a possible translation, by Ebied amulg, which is reproduced here to illustrate thagson the

discussion.
Translation

“The reason for the engrossing of this [documentfiats being committed to writing

is that we have sold to ... property accruing to ydawful inheritance, namely the

orchard known as the ... orchard situated in ... (nafglace)._ We have sold it to him

and he has purchased it from @ a price of the state amoumwf ... in current

imperial Asadi piaster, being legal tender at thegent time.

We have sold him the aforementioned orchard forpthee stated, through a valid,

lawful, definitive, effectual, ratifiedale, containing no stipulation or defemt [right

of] withdrawal or recessionbut being an Islamic sale and valid with regardthe

effect of its provisions.

We have received from him the stated price in oaeshction on one occasipand

the aforementioned orchard has become the promértiye aforementioned purchaser.

He may dispose of it at any way he desires or wishe
Its boundaries are ...

We have acquitted him, and he has acquitted uslloériminal fraud, deception,
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duress and compulsian this sale and purchase.” (Ebied & Young 1967: 13 & 45

respectively)

There are twelve binomial expressions in this Acaoirmulary, some of which are more complex thamséh
found in the English Deed of Grant provided abovex{ 8). Although part of the complexity, and pgrbdidden aspect
of binomialism, is due to the effect of translati@oth English and Arabic legal texts share thatdee. And features of
this Arabic text is include the use of homeotelanfe~] (the occurrence in Arabic is the same sound atehd of

adjacent or closely connected words) such ag#as s s« 52 1 ya3 s (sababu_tahririhjwa mujibu_tastirih), _sSaall Gl

sl oaillyal-bustanu  _al-mzkour  bi al-thamani _al-masfour) And  ASaY) 3 daas 2Ol
(al-islamwa sihati nufuz al-ahkan). It is to be noted that both homeotelenton amdiialisation are stylistic features of
an earlier era of Arabic. Whereas the first featae lost its appeal to contemporary writers arehkers of Arabic, the
second continues to influence many writings, natessarily only legal. An unrelated point that mayrbade about the

Arabic text is that is constitutes only one parpbravhich is not reflected in the English translati
2.2 Modality

Another aspect of legal texts is the source of gk in their application as well as their trarisiais Modality.

Not all modals, however, relate to this functionallidlay (1985: 86) talks about two kinds of modalihamely,
modalization (usually referred to as modality) anddulation. The former deals with the varying degref probability
and usuality, while the latter deals with the vasi@egrees of obligation and inclination (Maley 4:996). While modals
of the second category are usually found in statatel other legal documents (contracts, deeddafisaurance policies
and so forth), those in the first category areroftebe found in judges’ orders and judgmentshag aire more suited for
carriage of explicatory and argumentative, thah@stly subjective, statements. In both statutesjadidial texts, modals
of both types, may not be necessary in some périseotext at least. When a judge delivers a judtginthe part that
contains the facts of the case does not usuallg hay modals. It is often a reproduction of thedas substantiated by
evidence. It is only when a judge moves to justifjudgment that modalization is used. When refagsrare made to
specific provisions, (as well as when the judgénal judgment is stated) then modulation is udallewise, in statutes,
there are occasions when modals are not needeahamdlinarily is sufficient, such as in the follogitext.

Text 10

“3A. a written noticemay be laid before a House of Parliament by a Minigieby the
Clerk of that House.

4. Failure to lay a written notice before each Heuws Parliament in accordance with
this section does not affect the validity of a i@ty rule, but such a noticenust
nevertheless be laid before each House.” (Inteigdieh Act. 1987)

In clause 3A the emphasis is not on the ‘layinghef written notice’ itself, but rather on the catggs of people
who areacceptableto lay such notice before a House of Parliamehts Ts made clearer in clause 4, which makes it
imperative that the written notiomustbe laid before the House regardless of whethes laid by a person of either
category (Minister or Clerk of that House). Propaderstanding of these two clauses would enabiengady proper
translation, depending primarily on the correctippmsing of the equivalent of ‘may’ in the Arabicanslation. ‘May’,

‘does’ and ‘must’ in the above two clauses respebticonvey possibility, fact and obligation.
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While ‘may’ and ‘must’ in English legal texts care lelearly understood to mean what any user of Engli
understands them to mean in any other text, anatimal, ‘shall’, continues to pose a level of diffity in both
interpretation of clauses containing it. In thenfation of such clauses ‘shall’ has traditiongllstyed a role not similar to
that of ‘must’. Thus in goods or service provisioontracts ‘the contractor shall be responsibletlfier provision of ...”
simply means “the contractor must provide ...". Moeeently, probably due to some unnecessary extemsithe use of
this modal to situations, which do not call for Bugse (consider ‘does’ in clause 4. above), ‘shHa&l lost some of its
imperative power. Judges, however, continue to dihlit in exactly the same manner as they alweage, when it is in
fact intended to create an obligation, and likewesfers to its unnecessary imposition on the tex¢mwit is not justified.
Perhaps it is in order to refer now to an appB&NIA Insurance Limited v Mc Carnethat was heard by the supreme
Court of new South Wales (CA 371/88, DC15430/83) Zth October 1992. The clause in question as welthas
justification to grant the appeal shed some lighthee importance of modality, as well as on théedénce between modals

and ordinarily inflected verbs.

The case, which was initially dealt before the BistCourt, involves an insurance claim made by NRKRM
Insurance Limited on the basis that the claimant,B&rney, was under the influence of intoxicatiggidr at the time of
the accident, which gave rise to the claim. Thal ftidge decided in favor of the claimant, notwidimsling evidence that
such claimant was in fact under the influence tdxitating liquor. The claim was thus allowed basedinter alia, s 4E
(13) (a) of the traffic Act 1909, which provides:

Text 11

"The fact that a person has undergone a breathdestas submitted to a breath test
analysis, the result of a breath test or breathlgsia ... shall not for the purposes of
any contract of insurance, be admissible as evidaiche fact that the person was at
any time under the influence of or in any way défdcby intoxicating liquor or

incapable of driving or of exercising in this suten precludes the admission of any

other evidence to show any such fact".

The appeal judge argued that the paragraph providgdsvantly that the matters referred to
(that is breath test analysis and the results difietshall not ... be admissible as evidence of #ut that the person was at
any time under the influence of ... intoxicating kgt The appeal judge further did not dispute tfiect of 'shall be' as a
conclusive prohibition for the judiciary to use timatters referred to as evidence. The appeal jutm&ever, noted that
the paragraph does not make such evidence conyiegeimissible in insurance cases. Yet, this figdiras not based on
attributing any lesser weight to 'shall be' thad baen intended by the legislature. In fact, haigdgthat such evidence
would have been completely inadmissible had thegraph finished with the words "shall not, for {h&rposes of any
contract of insurance, be admissible as evidertide"found that fact that the paragraph does all@vatthmission of any
other evidence to show any such fact, namely ttet ‘person was at any time under the influence.bfwould allow a
party to provide such evidence. The appeal juddendt make any reference to 'precludes’, as itlgimgans what it says
with no modality involved in it. Thus, it becomegaat which has to be treated in the same mannangseasonable user
of English would do. Modality (or rather modulafjoin Arabic legal texts does not always allow fa eear an
understanding as in English. This is due to thelapping use of some lexical items in the constancof legal and other

text sentences. A reader of an Arabic statute shfingt attempt to understand the general impothefparagraph and the
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real intention of the drafter. This is not alwayseasy task. The difficulty does not arise from ke of the equivalent of
‘must’ and ‘may’ in Arabic, as these are usuallyusiversal application throughout Arabic texts,dkegnd non-legal. It
rather lies in whether the intention is ‘shall’,tlvian obligation element, or a present tense staienThe following
clauses are taken from an agreement concluded &etiigypt and Jordan before 1958. They are contamétansour
(1965b; p. 204). My English translation follows.

Text 12
i bl s Gl plall il s f (pileial] Gpd bl e JS s isedl Gl k)l cilbly e 1
A Y dileia
ciplaiall Gpd pbl] aaT ol ol plal] UBL g 2
coiptlaial] Gpd bl aaT ol g  sanall ac | 5l 5 (il 5l g s 3
Loty L Lo 5 pind) Jlamias] Spaileiall s yLl) po (5] (g diseal] Clsss sall o usi Y/ iy A4
"l L bl

*  “The civil aviation authorities of either contraaty party mushotify the aviation authorities of the other party
» The civil aviation authorities of either contraagiparty may...
e The rules and regulation in force by either contiag party shallapply ...

« Organizations appointed by either contracting parwstnot abuse the rights assigned thereto during the

operation of the airlines ...”

The modal ‘must’ is expressed in Arabic in thesanaples in the two lexical items by andl=, while ‘may’ is
expressed ags: Other Arabic equivalents of ‘may’ that have bedentified in various legal texts includgjs<yL 38 Sa
el e 552 On the other hand, other equivalents of ‘mustAmbic are more limited in legal texts. Thus, thebs in
the present tenge:: and v have been found in a very small number of the irddgal texts consulted, including
statutes. While the situation with ‘may’ and ‘mui’ quite straightforward and does not present sarjous difficulty,
translators would more often have to carry outnaitéid text analysis to define the nature of sonersegly ‘innocent’

verbs, such ag_~s in the above example.

A translation decision has to be made as to whdttierverb simply means ‘applies’ or ‘shall apply¥nalysis
would reveal that the paragraph does not refersionale fact, but rather to either an obligationtfee contracting partly to
apply such laws and regulations or an allowancet tordo so. In both cases, the use of ‘shalthizre justified, a decision
that is supported by perusing similar stipulatiom®riginal English texts. In many cases, the mddhall’ is translated
into Arabic as"usS "or one of its derivatives. It is well establishied Arabic legal writing that this verb implies an
obligation; thus, ..o 4y 48,40 o S5 would become ‘The company shall be responsible.for Likewise, 4 Sall Jaad
Lol Ll ga (pe 3 padiall @il saall 5 HaIY) A 3) s 40 I would translate, as ‘The Kuwaiti government shuar the cost of
removing all mines and explosive charges frometgp®rts’. Another tool used in Arabic to indicaldigation in the sense
of ‘that’ is the very common particlana (&)). When late Egyptian president Gamal Abdul Nadsetared: & IS0 4 a o
b i sl Y1 i), not many people understood it to mean that freedbexpression shoulde granted to the people

of Egypt. Rather it was thought of as a statemérfiad, a slogan, as it were, since people contreequote it, in good
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Types of Legal Texts 11

faith, for many years. Had the Egyptians then thowd it as a commitment, a pledge, by their ridegrant them a right
they would have invoked that presidential statemienthe sense of a pledge by the highest execati¥bority of their
country, to question many matters they were repbrtdissatisfied with. A direct example can be fdun the Lebanese

Act of Criminal Proceedings, of which a part is tpeas follows:
Text 13
" g M) (5 53 olaT 4] 59 g gl sl dad (5 ASanil] 5 L DS aslists oY) ) 14095l

A possible translation of this part of Article 40@uld be: “An order to deliver the summary or trepyg shall
exonerate the person who is in possession of sunimsry or copy vis-a-vis the persons concernecetherFollowing is

another example, also taken from the same source:
Text 14

peiln) g lepleld o iaidl] g il wen 5 ail sl oladinly ) 5dlSe dulael) daliall ik se ) 210 52LS1"
" g lilen gl bl JoS sall aSlaall e

Translation

“Justice police officers shalbe assigned the task of investigating offencethegiag
evidence, for their arresting and referring offergléo the courts charged with

sentencing them.”

The only difference between the two examples isithéhe former particle) refers to the verbs_» while in the
latter it refers to a noupsilS«, [literally means ‘people assigned to do somethitig translation does not bring this out].
The similarity, however, is that in both examples hominal sentence marker is redundant and camiieed without any
loss of meaning or performative power. In facts thoints to another meanings of ‘shall’ in Arategal texts, that is when
the sentence is nominal with no marker. The stattggiewed provide many examples. In this resgbete is a strong
resemblance to the verbal sentences. Two preforenaéirbs that are occasionally used in Arabic thicaite the power of
obligation carried by ‘shall’ arg: ands_~. They are to be avoided, however, as there isvitterce that original Arabic
legal texts favor them. It is believed that thesethas originated in Arabic legal translations utaden by translators who
lacked appropriate training in the subject. Thedient use of these two verbs, and in many instameescessarily, seems
to have originated from the need to avoid ambigugyally associated with the verb used in passére eonstructions,
especially when it was difficult to put the impligdwel markerdammahabove the first letter of the Arabic verb. Thes
plaey) Ss dat nstead oflaey) Ss A, The structure in some cases is totally irrelexamtt tautological. Consideris ¢ >
¢ sl [the implementation of the project has been dome}lull 53 sua Jlae] &3 38 5 [the preparation of the statement has been
done], instead of s <l 3 [the project has been executed] ad 52 s e [the draft statement has been prepared]

respectively. However, with the rapid spread oftAcavord processors, the need for such ploy isteartly diminishing.
2.3 Conjunctions, Disjunctions and Combinations

Related to the frequent use of binomials and matials in legal texts is the question of the coofive ‘and’
and disjunctive ‘or’ and their combinations. Thé&elso a link between ‘and’ and ‘or’, on the oran#i, and punctuation
on the other. The reference is to instances wherhas a series of related lexical items in Endésfal texts, where each

pair of such items are separated by a comma, witisjanctive or conjunctive tool inserted before tast item. Let one
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first consider the following example:
Text 15

The Company shall provide at the construction alteequipment, machinery, plants,

supplies and tools

The commas used in this sentence have only ondagitay, which is conjoining all these items wéhview to
create an all-encompassing obligation for the camppArabic translations of such text have been ébtmnsuffer from the
irrational desire of translators to emulate thé&ilig system in English, symbolized in this shoxttey commas. In many

cases, the translation rendered would be in thevioig form:
Translation
L 5a¥ 5 i il sll) e Salradl «sY VI iCilonall gran ¢ LY pd po 84S ] aniT

Translation students, instructed in the properaigbe comma in Arabic, and the preference forube of s ‘wa’
and in place of the comma in their Arabic transiadi have found it hard to do away completely lith English linkage

tool. Following is an example:
Translation
Ll 5V 5 0 sl 5 e dalendl 5 sY VI 5 ecread) pran o LiiY) ad g0 84S ulll pd

It is not clear whether translation students, onynather Arabic writers for this matter, prefer sbedays the use
of the comma instead of ‘wa’ due to their expogoar@/estern linkage systems. There is no doubt'#ethas misused in
Arabic, in the sense that it is used when somer attienective is more appropriate. It is probablubconscious effort by
Arabic writers to avoid this word and the stigmtaeled to it, a stigma that has created by vanaiters who tried to

compare the stylistic features of Arabic with tho$&Vestern languages.

Of note is that the frequent use of 'and' as a ecton is not peculiarly an Arabic feature; it isastd by other
Semitic languages. In discussing the translatiorthef Old Testament, Wilson (1958) refers to Old td@ebas an
influencing factor in the translation. Although leclares that "Old Hebrew poetry had a richnessaasensuous quality
appropriate to a warm and passionate land", herti®less maintains that it had an "almost childigty of joining its
sentences together" (Wilson 1958: 56).

In rebutting such claims against Arabic, Sa'adeddakes the point that they had been made without an
acknowledgement of the fact that "the linguistigallovert Arabic linkage system and the notatignalcodified Western
systems are radically different methods of symladian, accomplishing more or less different funesid, and that the
Arabic linkage system symbolizes "junction by meahiexical items which explicitly transmit the aafence of the text to
native Arabic speakers, who perceive the importtladse items so intuitively that they seldom think tbem"
(sa'adeddin 1983: 142 -143). Although Wilson anth@&zaddin refer mostly to 'and' as a sentence coomdabe same
argument for and against its use applies equallytsoemployment as a word connector. Accordinglgspite the
importance of punctuation in any type of writing,doth Arabic and English, it is the lexical commecwa' that should be
used in the above example rather than the commighwiould create discontinuity in the text and rend artificially
punctuated. Such artificiality would be able to jbieked upintuitively, to use Sa'adeddin's word, by native Arabic

speakers. The preferred translation would then be:

Impact Factor (JCC): 2.9819 Index Copernicus Value (ICV): 3.0



Types of Legal Texts 13

Translation
gV 5 o il slll g Jaleall g YY) 5 Cilreal) ppen LiiY) a8 50 5 48 1 23057

Another matter that relates to the use of ‘and"ands the question of how they are interpretgdHe judiciary.
It should be remembered that it is interpretatignjidges of statutes and other legal texts thatesiake work of
translators a constant challenge, as they havedp &breast of what such interpretations are. i$Histh a problem and a
challenge, in view of the fact, that approximaté0f6 of the work of the courts in Australia and Eamgl requires a ruling
upon what particular paragraphs or words of sorgeslktive instruments really mean (Pearce 1974irl}his respect,
judges assume the role of linguists and decidescasehis basis, in conjunction with the intentmfthe legislature, as
they understand it to be. On the question of 'and''or’, for instance, the Federal and State smfrNew York decided

that they may generally be "construed as interchablg when necessary to effectuate legislativath{&olan 1993: 45).

Solan elaborates on the issue by quoting the coratmeron which statute as observing that draftérstatutes
often make mistakes in the use of the word 'an@nwbr' is intended, or vice versa and that theufgopuse of these two
words is "notoriously loose and inaccurate, and tise is reflected in the wording of statutes".l§801993: 45)
The commentator adds that when a judge realizéstheece of legislation has been flawed becauseict inappropriate
use of 'and' or 'or', he or she will make the ns&gschange in the statute so that it can thenotonfo the legislative
intent. This in itself is not something with whedrtslators of legal texts have to concern themsebithough what follows
is that translators should maintain their alertrtesglentify all conjuncts. That is because theconte of a case can be
decided only on satisfying all the conditions, iiastance, or since, for instance, in a contractestices the contractor is
responsible for some items to the exclusion of sthd=asy that may seem when, Solan (1993: 50k @igean example a
paragraph from the United States Comprehensivee@ontrol Act of 1984, which permits the Unitedt8sagovernment
to seize property, which can be proven to be ddrivem narcotics sales. The paragraph ends without the knowledge
or consent of that owner'. The question here isthdrethe legislature meant 'without the knowledgel without the
consent of that owner' or 'without the knowleagevithout the consent of the owner'. Although it ¢ensaid that purely
linguistically the first interpretation would beettaccurate one, an alternative view would favorgbeond. In narcotics
case, the first judge hearing the case passedidhigrjents on the basis with first interpretationsekond judge, later on
decided that the second alternative would be thesraocurate interpretation. The case was eventdeltided in favor of
the linguistically sound interpretation and on greunds a disjunctive reading of "or" would leadatoabsurd result. It is
interesting to conclude this section by stating th@ Queen's Bench, in the matterRegina v. Oake$959 (Queen's
Bench Reports 2), has found that "and does anynawst be read as "or does any act" (Official Sechet 1920). This is
at odds with the finding by Blackburn j.: "The position that ‘and' can sometimes mean 'or' is heither in law nor in
English usage". Another matter that occasionallggrise to problems for Arabic translators is tise of 'and/or' as one
unit, especially when it is positioned at the efd bst type sentence as in Text 15. In the cdsmly two items separated
by this conjunction/disjunction a rule was devisedy the Arabic translators working for Aramco
(the Arabian American Oil Company) in the 1970snedy to spread it among its constituents. Thuse'Tntractor shall
provide a car 'and/or' a truck for the site inspeoivould becomegs sa) Jiiia (s all SIS 5 Lals i 3 )b J5all 233 The back
translation into English is : "the Contractor shalbvide a motor car or a truck or both vehicleshi® site inspector”. It is

believed, however, that the translation of thigeece is slightly flawed, despite its simplicity.

The flaw does not arise from interpreting the megrof ‘and/or', but from the addition of the worgdS IV,
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which was not in the original text. Whilst it isuer that the meaning has not changed in translaktiisgsentence, the
English back translation would definitely give rise misinterpretation of the clause, given that therd s .l
(i.e.” both vehicles') does not explicitly refer ttee car and truck mentioned in this clause. It dasady been explained
that precision of legal texts is based, among othieigs, on the quality of references. This isdedd is lacking in this
translation. The acceptable translation should seatbllows (back translated): "The Contractor spedvide a motor car
or a truck or a car and a truck for the site ingp&c This is a legally acceptable translation heseait complies with a
judicial interpretation given in the matter @tirney v. Grimme€1932) (reported in 38 Commercial Cases 7), whenas
stated that "a clause in a charter party that i is to proceed to A and/or B at charterer'saptneans that the charterer
may send the ship to A alone or B alone or to A tm@®". It is interesting to note, however, thahet judges have
criticised the use of 'and/or' in legal texts. Thu@hn v. namé1956 Law Reports Appeal Cases 890). Lord Reid vese
that 'and/or' is not yet part of the English larggia

CONCLUSIONS

In this paper, the writer attempted to show thad legal text, concern should be not only with nréetoric and
general principles, but also with structure of lalydHe provided specific rules to cover all aspexdtthe drafters' work,
from sentence structure to the layout of a fultidta Squires (1982) thus instructs legal drafterspen a sentence with its
subject, place transitional words near the subjextp subject and verb close together and to wssuhject-verb-object
pattern. She further warns against split infinisivanless ambiguity or awkwardness result from legithem intact, against
ambiguous modifiers at the end of a sentence (ah@any modifier can in fact be considered ambiguand open for
interpretation by courts), and to end sentenceflgwind effectively, as soon as one has complatedbject-verb unit. At
the macro-structure level, those sentences shaatléexceed 25 words long; that only one point idvéomade in each
sentence. Moreover, such sentences should be affth@ative rather than negative. This is not oaltradition of several
centuries of common law cannot be changed in sushaat time, but also because is no clear evidéhae those
instructions would eliminate the need for judgesiriterpret statutes the way they do now. This isabse what is
considered plain and clear by one person may bsidered complex and ambiguous by another. Thise®ssence of the
selective application by the American courts of pfen language rule, as there is no perfect teghage, so to speak, to

judge any text as being plain, or complex, or asdelear, or ambiguous.
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